2 an idea we will enlarge upon throughout this study. This paper suggests that if the economic approach to law is to have an impact within the legal and social environment of Latin American countries, that law and economics must adapt to Latin America, instead of expecting Latin America to adapt to law and economics. In particular, this paper proposes that we must venture on an unconventional intellectual odyssey for common-law scholars: the drafting of an ALACDE 3 model law and economics civil and commercial code for Latin
American countries as a way of bringing academe and the legal community south of the Rio Grande into the law and economics fold.
An alternative viewpoint is offered by Thomas S. Ulen and Nuno M. Garoupa. 4 They argue that widely-differing levels of competitiveness in higher legal education in the United States and Europe explain differences in the reception of law and economics.
These two viewpoints are interrelated. We believe that, within the civil law world, law and economics is more likely to become dominant in Latin America than in
Europe because the change-resisting hand of the old guard is less heavy. The relative malleability of Latin America is demonstrated by Chile's remarkable and successful free-market revolution. Chile adopted free-market reforms a generation before Europe.
Established in 1995, the Latin American and Caribbean Law and Economics Association (ALACDE)
groups all the main countries of Latin America and the Caribbean. Its dual mission is to both promote awareness, advancement and development of legal research employing the tools of economic analysis, and to keep law schools in Latin America and the Caribbean abreast of the latest findings and groundbreaking work in law and economics. The organization maintains its own Web site-http://www.alacde.org/ and holds an annual meeting at varying locations throughout the area.
4 the experimental method and the principle of verifiability. 8 The sole test of a theory is whether it works: the most important aspect is whether the theoretical predictions fit the experimental facts, rather than the overall plausibility of the underlying assumptions. 9 In the North, the social sciences, of which economic science is a prominent example, struggle to maintain their status as scientific fields of inquiry. Their basis is often of a more theoretical nature, and establishing an empirical basis for the social sciences is more elusive and imprecise than, say, in physical, chemical and biological oceanography-which an ocean of empirical evidence supports. In the South, on the other hand, legal science is a term, uncritically accepted, more akin to systematic legal knowledge. Legal science is an autonomous body of knowledge in its own magisterial and systematic form, and there is less tension with the epistemological underpinnings of the discipline. 14 In North America, until the last quarter of the nineteenth century, law had not been considered a science, but an art, "the art of the lawyer and the art of the 13 For a discussion of the history and development of legal scholarship and education in Latin America, see
Rogelio Pérez-Perdomo, Latin 41 See generally, LaPiana, supra note ___. 42 Much of the work done in law and economics to date focuses on the developed world. The work done on the developing world has been more limited. None the less, though it has turned in meagre results to date, the prospects for the success of the field could hardly be brighter. The present state of knowledge is at a sort of "tipping point." Law and economics is now in a position to co-opt civilian methodology, where civil-trained legal scholars will be able to undertake a searching inquiry of the private legal order (el ordenamiento juridico, l'ordre juridique, die Rechtsordnung.) As a result, the immediate future augurs well for the prospects of the economic analysis of law in developing countries.
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America. Some Latin American legal scholars may object that Roman law scholarship is a thing of the past, but nothing could be farther from the truth.
Nothing would be left of civil law if we removed Roman law. Roman law is a well-worn but still-useful tool, which should serve as a paradigm, or model, for modern legal systems. An ALACDE model civil and commercial code will be a conscious project to restate Roman law's usefulness for coping with today's problems. As an almost perfect private law system, Roman law is eminently amenable to a state-of-the-art fusion with law and economics. 43 Through our project, the Roman law will renew itself. The central claim of law and economics, that the common law is efficient, has a corollary in the efficiency of Roman law. Latin American legal scholars can turn to a long and resilient tradition of Roman law within their own legal system, without legal transplants.
Accordingly, an ALACDE model civil and commercial code will restate
Roman law for Latin American countries.
Roman legal scholarship in Latin America will be undergirded by a powerful new approach-or rather, scholars will work toward the renewal of a very old tradition. Under our proposal, somewhat like Savigny's undertaking 44 , a vast (and unheralded) collaboration between legal historians and law-and-economics scholars will place our efforts squarely within the civilian tradition which we have inherited. Two seemingly incongruous academic disciplines-rational choice theory and area studies 45 -will be brought together in a, sometimes uneasy, mix 43 Obviously the Roman law of personal status is an historical anachronism that long ago outlived its purpose. 44 The nineteenth century German historical school belongs in the rear guard of European Romanticism. It was a reaction to the turmoil of the French Revolution, the unrelieved rationalism of the Enlightenment and the onset of the Industrial Revolution. Soto-has observed, as he has put it, that Latin American law is "schizophrenic" in its doctrinaire reliance on formal legal categories. 48 Rather than 46 Rational choice theory and area-studies programs go their incommensurable ways. It seems to stretch a bit far that we can present penetrating arguments about diverse matters in disparate, sometimes antithetical, fields. However, we must reconcile rational-choice inspired law and economics with the need for intercultural awareness. 47 The redactors will be legal historians and the drafters will be economic-minded legal scholars. The ALACDE model law and economics civil and commercial codes will show sensitivity to the nuances of the legal culture in which Latin American lawyers, judges and legal scholars operate. 48 54 What tends to efficiency is the legal order (el ordenamiento juridico, l'ordre juridique, die Rechtsordnung), of the common law/Roman law, a system of law that recognizes and upholds private property and contractual exchange, with an ability to promote internal financial intermediation to support wealth creation.
codifications of civil law in Latin America have a coherence-not so much a geometry or rigorous instrumental precision-that is based on the Roman law:
the Roman law as the be-all and end-all of the civil law, the accumulated wisdom and experience of the Roman people for over a thousand years, the embodiment of a model private law system. Codification on the continent has been in disrepute since Natalino Irti suggested that Europe was in an era of "de-codification". Imagine what we would learn about the nature of property, law, and ourselves with such a set of provisions. Our task, however, at the moment is to move forward with the contours of our own project.
Civilian legal methodology is presently at a point where it can co-opt law and economics away from Anglo-American legal scholars. However, new technologies make it easier to rewrite and update codes.
Computers and the use of the Internet and e-mail allow scholars to work with large texts and to cooperate irrespective of distances.
We must realise that we need to work together through the ALACDE, rather than working alone as individual scholars, in our respective countries, or in self- 
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proposals for the region. We envision this proposal in particular as a connector.
It can be the place where Latin America's many distinct legal academic communities, often walled off from one another by national borders, come together on common ground. Inter-university cooperation between AngloAmerican and Latin American law faculties will be strengthened, and for the first time there will be a wider Latin American academic community of legal scholars, as opposed to the fragmented groups of scholars that exist now. An ALACDE model civil and commercial code will raise our consciousness, further our knowledge, expand the network of scholars belonging to the ALACDE, and develop our leadership ability to transform the region. It will set a new generation of civil-law scholars thinking together about how they can work pro-actively towards changes that will improve the region.
It is a cliché, but like all good clichés, it is worth repeating: in order for us really to "make that leap," we will need to establish a fundamental change in the mind-set impoverished Latin American countries? We need to stop jockeying for position among ourselves as leadership hopefuls 72 , and agree to pursue a common agenda, and turn to educating our fellow legal scholars about law and economics. We must be inclusive and allow for participation in the ALACDE, where 'inclusion'
will not be a catchword, but will be a passion. That must be our preoccupation, our plan of action. Does anyone seriously doubt that urgent action is needed?
Precisely what is likely to fascinate and inform the civil law attorney, may be unlikely to attract anywhere near as much interest from the common law attorney. We ask common law scholars to acknowledge their need to keep an open mind. James Gordley has argued that codification interferes with the work of legal scholars. 73 Though we fail to see how his particular criticisms can be extended to our ALACDE model codes, meant to foster greater discussion and debate on law and economics among Latin American scholars, his cautionary notes may be worth reflecting on after we finish our project, and may very well address core problems that must be confronted in our legal system. Gordley argues that when current civil and commercial law is consolidated into codes, the law becomes etched in stone. Accordingly, legal institutions are fossilized and become impediments to legal development. Codification in Anglo-America has, of course, taken a subtly different form and use-the interpretive guides formally known as legal restatements. 74 These codifications have no force of law on their 72 There is, of course, a link between aspirations for leadership and the international institutions just mentioned. "International strategies refer to the ways national actors seek to use foreign capital, such as resources, degrees, contacts, legitimacy, and experitses -which we pluralize in order to highlight the competing forms and technologies -to build their power at home. Nor do socialist utopias seriously consider a need for the concept either. Under
Marxist theory, the police, the courts-the law itself-"wither away". Those who oppose the Bretton Woods institutions include the fringe extremists, the moderately critical, and everything between. 79 The leftist mainstream in Latin 77 To be sure, Latin American economists were forced to try something new after the disastrous 1980s, characterized by runaway debt and inflation, economic recession, and high unemployment. Entering the 1990s, planners opted to abandon protectionism and embrace economic orthodoxy. They cut social spending, liberalized trade laws, sold off state companies, and lowered tariffs. Governments eliminated subsidies on food, transportation, and electricity. 78 To succeed in the new millennium, we must not abandon this economic orthodoxy of free trade, privatization, and global economic integration. We must continue our move away from state-centered economics. 79 Timothy A. Canova, Financial Liberalization, International Monetary Dis/order, and the Neoliberal State, America, long suspicious that the IMF is simply a tool for U.S. economic orthodoxy, argues that its harsh policy prescriptions have forced millions into poverty and unemployment. Clearly, the interface between national economies and the international capital markets is a potential danger area for any government. 80 However, rather than Latin American governments being unduly cautious before they open up, governments must take a more comprehensive perspective of development-one that encompasses economic and structural legal issues. Along with orthodox economic policy prescriptions in Latin America, legal prescriptions for how to make the law work best must be proposed, discussed, legislated, implemented and followed-up in virtually all Latin American countries; economics must be partnered with law and economics.
More is needed in Latin America than a re-run of the property-title revolutions 82 Economists need to work with economics-minded lawyers. 83 This need has already been expressed, if indirectly, in the works of Rafael La Porta, Florencio Lopez-de-Silanes, Andrei Shleifer, and Robert Vishny. 84 Their empirical work suggests that the legal system plays a powerful role in determining national economic development. Alas, the evidence is there! Now, a generation of legal scholars has to pick up the baton left by these business school professors, and run with the same panache. Once we start regurgitating the same doctrinaire scholarship, that will be the end of the ALACDE.
The problem we face in connection with the Latin America civil law legal system is not one of putting in place investor-friendly laws, tailoring a more investorfriendly legal regime, or creating the most investor-friendly legal environment. It is not one of the infusion of capital through foreign direct investment. Nor of international aid programmes designed to fill in financing gaps as measured by the sophomoric application of out-of-date and out-of-touch growth models.
Instead, the problem we face is a failure of the legal system to ensure law and order so that property and contract rights are respected as well as to implement the rule of law through a system of checks and balances aimed at limiting the abuse of state power. It is the failure, particularly telling in terms of the deficiencies of the legal system as a whole, to provide the legal infrastructure necessary for markets to function. It is, moreover, the general failure of internal financial intermediation in Latin American countries.
Financial intermediation occurs both through debt and equity markets (between short-term capital supply and long-term capital demand.) A lack of access to capital means that even low entry costs to much economic activity become prohibitive for people with wealth constraints, and there is less shadow competition around the entire economy to impose market discipline. Economics textbooks all suggest that the lack of competitive market discipline ultimately leads to higher prices and lower quality. The lack of shadow competition also hobbles Latin American countries with inefficiency, listlessness, underemployment, an informal economy, lost economic opportunities, lack of global competitiveness, nepotism, cronyism, promotions and rewards based on "know-who" rather than "know-how", unnecessarily high staff levels, and rent seeking politics-all leading to a lack of real choice in products and services and low national job-creation figures.
Ineffectively, governments in Latin America-saturated with statist culture-step in as financial intermediaries to fill the void, channelling domestic saving away from taxpayers and to a compendium of government waste, mismanagement and The full scope of financial intermediation is path dependent on our legal system, which is a product of sixteen centuries of Western life and experience and legal history. We may expect to fill in a very big hole in our understanding of how the legal system and financial intermediation fit together, only through the study of comparative law and economics of the private legal order. A new-generation ALACDE model code is a step in that direction. Such a code may offer a larger and much more integrated view of the components of the private legal order.
Comparative law and economics will grow substantially with the drafting of an ALACDE model civil and commercial code for Latin American and Caribbean countries, which will innovate upon legal doctrines in the civil law tradition. The process must repair, rather than replace, useful elements already extant in the tradition. Legal transplants become ineffectual and largely inoperative because they fail to fit into the existing legal order and spawn very high transaction costs 86 Antitrust enforcement is a self-contradictory instrument for promoting competition in Latin America insofar as what stifles competition in the region is state intervention in the economy. Rather than enforce antitrust laws, governments must reduce government obstacles to competition in the private sector.
36
(as economists call them), owing to the differences in aims, cultures, and legal traditions.
VI. Projecting the code
In what follows in this paper, we will suggest some broad outlines for a new- This project's methodology makes an important contribution to law reform in the region. We recognize that there are aspects of legal systems in Latin American that work. We view these areas of adequate functioning as "pockets of legality."
Law reform projects within the region frequently try to offer remedies based on an incorrect assumption that entire legal systems are completely broken and beyond repair and that whatever ruins of law and order remaining should be razed to the ground. These projects would then build new edifices from scratch.
We disagree with this approach and find more in many countries to provide 88 Mirow, Individual Experience, supra note ___. 89 Mirow, Power of Codification, supra note ___, at 108-112. 90 The authors thank Professor Alejandro Garro for reminding us of this aspect of the legislative process, particularly in the Latin American context.
38
sound starting points for incremental, effective, and responsible reform tailored to the historical and cultural aspects of law in the region. These pockets of legality -codification, the private legal order, Roman law-provide the existing foundation of our proposal.
Latin American legal scholars must work within a mould steeped in tradition but not bound by it. The pandect-system must be maintained, as this is such a well- We suggest that the basic concepts of law and economics may be readily transferred into the ALACDE codes, beginning with the economic understanding of property rights. 92 Another major line of economic thought to be incorporated is the economic distinction between property and liability rules.
In the law of obligations, delicts are areas that must be enlarged, but always 91 The proposed law-and-economics codes will restate substantive civil and commercial law; codes of procedure would require greater innovativeness and creativity, and may be embarked upon later. These codes would move toward privatized or private-led models of adjudication. Our civil procedure, ironically, stems from the canon law's inquisitorial process instead of the Roman law's adversarial process. 92 A largely unrecognized fact in law and economic literature is that the tragedy of the commons has long been a trope of the Roman lawyers, see Fernando Vázquez de Menchaca, II Controuersiarum illustrium aliarumque usu frequentium libri tres LXXXVIIII (1564).
